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A A undue influence ~~ Find interactive games and quizzes on contract law ~~~~~ Take a quiz on an undue influence ~~~~~~~~~~~~~~~~~~~~~~ See a word search for undue influence ~~There is Intro undue influence where the contract was entered as a result of the pressure that is less than a costly amount Illecita influence operates in
which there is a relationship between the parts which has been exploited on one side to obtain an unfair influence indebita advantage. A is divided into actual undue influence and the presumed undue influence. Where it is to be stipulated as a result of undue influence a contract, this will make the announced contract. This will allow the person to
have influenced the contract set aside as against a party that has subjected the other to such influence. In addition, in some cases the affected party may be able to have a contract to set aside for a party that was not the person inflicting influence or pressure. Indebted influence class: There are three classes of undue influence, which were fixed in the
Casea of the Bank of Credit & Commerce International against Aboody [1990] 1 QB 923A (synthesis Case) Class 1 - undue influence Presunto - Actual undue influence Class 2a Class 2b - Presunto undue influence Class 1 - Actual undue influence indebted The applicant must invoke and demonstrate the acts which they claim to be undue. This may
include such acts as threats to the Enda a relationship, continuing at rate the party in which they refused consent until eventually surrender. There is no precise definition of undue influence. Lord Nicholls, in RBS v Etridge described the concept as:. "Indebtedness is one of the important reasons developed by the courts of equity as a court of
conscience The goal is to ensure that the influence of a person compared to another is not abused. Every day people of life constantly try to influence others' decisions. they try to persuade those with whom they have to deal with to carry out operations, whether large or small. The law has limits established to the appropriate means for this purpose.
The law will study the way in which the intention to enter the transaction has been fixed:. If the intention was produced by an unacceptable means, the law does not allow the operation of being the means used is considered as an exercise of improper or 'excessive' influence, and therefore unacceptable, when the consent so provided should not
reasonablytreated as an expression of a person’s will. it is impossible to be more precise or definitive. the circumstances under which one person acquires influence over another, and the way in which influence can be exercised, vary too much 14 to allow adoption of more specifici.A criteria 'disadvantage Manifesto? Originally, 14 actor trying to find a
solution because of una actual undue influence must also demonstrate that they have suffered a manifest disadvantage (cfr. Supra BCCI / Aboody). Class 2a & Alleged undue influence of presumption Assessment According to the second class you need not try 14 unéa actual exercise of undue influence. It must instead establish: 1.A Ca was a report that
the law gives rise to a presumption of undue influence 2. The transaction is one that can not be easily explained by the relationship between the parties. 1. The relationships that may give rise to an automatic presumption of undue influence are fiduciary in nature and include: Parent: figlioAttore: Religious Adviser Customer: disciple Doctor: patient
Trustee: Beneficiary 2. The transaction is one that can not be easily explained by the relationship between the parties. If the transaction would not be clear for the benefit of the vulnerable part, but gives a great advantage to the trust, the law will make assume that the transaction has been concluded as a result of an abuse of the relationship.

However, what was confusing especially when a wife had a nella interest activities of her husband, cf .: National Westminster Bank against Morgan [1985] 1 AC 686a AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAADO0dy[1990]1 QB 923A (according to actual undue influence) A A A A A A A Summary of the case
against CIBC Mortgages Pitt [1994] 1 AC200AAAAAAAAAAAAAAAAAAAAAAAAAAAA AAAAA Summary Given the difficulties with obvious disadvantage, the House of Lords in the Royal Bank of Scotland v Etridge [2001] 3 WLR 1021A (summary of the case) held that the term should no longer be used and replaced with 1a obligation
l1a operation can not be easily explained by the relationship between the parties. It is trivial to exclude donations, but also bring about substantial benefits in the event that the vulnerable part may receive a benefit. The judge should consider the operation as a whole. Class 2b a Alleged undue influence establishment of the presumption In class 2b
there is no automatic presumption arising from the law. In this case it must be established that a relationship of nature to induce a part to rely on the other to safeguard their interests. Any relationship can amount to this example include husband and wife, partners, employer and the employee. The important distinction between the class 2a and 2b
class consists in the fact that the relationship of trust must be tried. In modern times, most wives are placing their full confidence in husbands to handle financial matters. In some weddings this can be the case. If the wife exercises the independence of mind in financial matters, then you will not establish any presumption. BARCLAYS BANK Against
04 € ™ BrienA, [1993] QB 109A, A, A, A, A, A, synthesis of the case exceptionally, it was considered that between the director of a bank and his client there was a relationship of trust: Lloyds Bank against Bundy&, [1975] QB 326A, A, A, A, A, A, A, A, A, A, A, A,A,A,A,A,A,A,A,A,A A A A A synthesis of the case however, it was considered that the
normal relationship between the banker and the customer is not that of trust: it is not necessary to establish that the part subject to the influence does not He would have stipulated the contract if it had not been for the influence. Furthermore, it is not necessary to establish a causal link in relation to an incorrect representation beyond the reliability:
UCB Corporate Services Ltd. against Williams [2002] Ewca CIV 555A, A, A, A, A, a4, A, A, A A A A 8, A A A A A A A A A AAAAAAAAA,Iis A A A A A A A, A, synthesis of the case dispute of the presumption in class 2a and in class 2b the part accused of having exercised undue influence can refute the presumption showing that the
vulnerable part exercised free Arbitrium in carrying out the operation. This is generally ascertained by proving to be fully aware of the associated risks and having received legal advice before accepting the operation. Influence undue and third generally, the influence undue and exercised between husband and wife. When a wife establishes undue
influences of her from the right to have the transaction set aside towards her husband, however, the transaction generally takes place with a bank that was not part of the influence. Following the Natwest / Morgan judgment, it has clearly emerged that the banks did not act as a trustee so as to presume an undue influence. To cancel the contract
towards a bank, another factor had to exist. BARCLAYS BANK Against O4 € ™ BrienA, [1993] QB 109A, A, (case synthesis) introduced the concept of constructive communication. Construction Notice The constructive warning occurs when the Bank is 1.4, put on request and 2. It does not take reasonable measures to ensure that the operation has
been entered freely without exercising undue influences. Request consideration of factors that have led the bank to request information: Bank of Scotland against Bennett & Anor [1998] Ewca CIV 1965 A, A, summary of the Conoco Ltd case against Khan & Anor [1996] Ewca CIV 968A, A, A, A, summary of the current factors to be taken into
consideration were illustrated in: Royal Bank of Scotland against Etridge [2001] 3 WLR 1021A, A, A, synthesis of the agency case? When a bank charges a legal attorney to advise his wife, this ultimate acts exclusively for his wife and not as a bank agent: Barclays Bank PLC against Thompson [1996] EwcaA, A, A, A, synthe31s of the case this also
applies When the bank has paid advice: Westminster Bank Plc v Beaton & Anor [1997] EWCA Civ 1391A0 AAAAAAAAAAAAAAAAAAARAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAO AO Attuale indebito indebito 11.4A, A, A, A, alleged influence: recognized reports 11.5a A, A, &, alleged influence: other
relationships 11. 6A, A, A, A, relevance of the disadvantageous nature of the transaction 11.74, A, A, A, Synthesis of the current position on the alleged undue influence 11.8A, A, A, A, undue conditioning and third parties remedies 11.9A, A, A, A, for undue influence 11.10AAAA, A, A, A, unconscmnablhty and disparity of power contractual 11.11A, A, A,
A, synthesis of key points 11.12AAAAA, A, A, A, further unlawful reading influence is the fair concept that supplements the common right that spaced constriction factor. It works largely through the application of presumptions. The following aspects are discussed in this chapter: A, A, &, &, the basic principles. When does not influence become an
undue ¢? Power unbalance between the parties is an important element to identify undue. A, A, A, &, effective influence undue. If there is no direct evidence that a party has accepted a contract under the influence of improper pressure at that time, this constitutes effective influence. This test is, however, rare. A, A, A, A, presumptions. A relationship
of influence is assumed when: is, A, A, is, the parties are in one of a series of recognized unions (for example the solicitor ¢ client); the presumption in these irreparable circumstances; A, A, A, &, the relationship between the parties developed in a way that leads to a part over the other; This type of presumption can be refuted by the contrary proof.
Transactions A, A, A, A, disadvantageous. If a contract between the parties in an alleged influence ratio clearly operates to disadvantage of the weakest part, therefore undue influence is assumed. You will spectify the alleged factor of influence to show that the other part stipulated the contract with a full appreciation of what was involved (for
example, after receiving an independent legal opinion). A, A, A, &, effects. A contract stipulated on the basis of real or alleged influence is canceled. The normal withdrawal bars apply (for example, time frame, third party rights). No damage is available. A A, A, A, &, third. When a debtor has convinced a person to act as guarantor or fideiussor, the
creditor will be put on the warning when the relationship between debtor and surety is non-commercial (for example, the husband convince his wife to use the family home as a guarantee for Business debts). In this situation: A, A, A, A, acreditor will be 1nﬂuenced by any undue influence used by the debtor; The operation can be canceled on this basis;
A, A, A, A, the creditor can protect itself, insisting that the guarantee receives legal advice before entering the transaction. A, A, A, A, unconscionability. English law does not recognize general concept of unconsconability. Constriction, as discussed in the previous chapter, is essentially a common notion. Next to it must be a fairy doctrine of A ¢
misappropriation . This work of release parties from contracts that stipulated, 1 not as a result of improper threats, but as a result of being influenced by the other side, intentionally or not.2 One of the main difficulties with undue influence, as by coercion, is to find the limits of legitimate persuasion. If it were inadmissible to try to persuade, persuade
or otherwise encourage people to make deals, then sales reps would all be out of a job. Influence itself is perfectly acceptable: it is only when it becomes undueA¢ that the law will intervene. Clarity in deciding when it occurred is not assisted by the fact that the word A¢ undueA¢ has two potential meanings. It can be used to indicate some impropriety
on the part of the influencing factor. The influence is an undueA¢ cause an imbalance of power between the parties has been used illegitimately by the influencer. Alternatively, the term can be used simply to indicate that the level of influence is at such a level that the affected party has lost its autonomy in deciding whether to enter into a contract.
This does not imply any necessary impropriety on the part of the influencing factor. The point was recognized in the High Court of Australia, where A undueA¢ was given the second meaning, or unduly distinct from inconceivable behavior. How Deane ] put: 3 undue influence, as common law constraint, looks at the quality of consent or assent of the
weaker party | looks dealing unreasonably the behavior of the stronger party in an attempt to enforce, or retain the benefit of dealing with a person under a special disability in circumstances where it is not consistent with the English courts, however, have tended to point out the wrongfulness of the stronger party in cases of undue influence,
although they cannot say that their approach is consistent, and there are cases of undue influence which indicate that such wrongfulness is not an essential element.4 The question is whether the concept is a plaintiff-focused or a defendant-focused.5 If it is plaintiff-focused, then what matters is whether the claimant acted autonomously in entering
into the contract; if it is a defendant-focused, then what matters is whether the defendant deliberately took advantage of the plaintiff’s weakest position The. As suggested above, the English courts have not consistently applied one approach or the other, which adds uncertainty as to the exact scope of the concept. The most recent decision of the
House of Lords, Royal Bank of Scotland v Etridge (No 2), 6 Adopts what is primarily an imputed-focused analysis, based on the fact there has been an abuse of a position of influence, and this seems to be the dominant approach.7 How, then, the courts to decide where the influence has exceeded the limits of acceptability and become an undueA¢?
Basic evidence in law Is that it is only if there is some relationship between the parties (both continues, or or The starting point for the analysis of the law is therefore not the substance of the transaction, but the process by which it took place. The starting point for the analysis of the law is not the substance of the transaction, but the process by which
it took place. Was it the result of someone being able to influence the other side by abusing that relationship in some way? A first task is therefore to identify which relationships can give rise to such inequality. Once identified, then further questions will arise about how the doctrine applies to them. 11.2.1 IS IN FOCUS AIMS OF NONDUAL
INFLUENCE The precise scope of the concept of undue influence may need to be reconsidered. At present there are authorities who are treated as undue influences, largely because of the limited scope of coercion at the time of their decision. In Williams v. Bayley8, for example, the plaintiff agreed to grant a mortgage on his coal mine as collateral
for debts incurred by his son, who forged his father’s signature on bills of exchange. The creditors had threatened that the son would be prosecuted if the mortgage was not granted.9 The agreement was annulled because it was obtained through undue influence. Similarly, in Mutual Finance Ltd/John Wetton & Sons Ltd10, implicit but not explicit
threats to prosecute a member of a family business in connection with a counterfeit guarantee led the company to grant a new guaranteell. Both of these cases involve “pressure” being placed on a party in the same way as coercion. It is possible that the increase in the type of threats currently considered to be potentially coercivel?2 places them in
this category. However, the difficulty remains that the courts seem reluctant to extend coercion to implicit rather than explicit threats. There is a strong argument that all of these situations, involving pressures arising from explicit or implicit threats, could usefully be reclassified as “constraint”, leaving “undue influence” to relationships in which one
of the parties has lost autonomy because of its relationship with the “influencer”13. 2.2 MODERN UNDUAL INFLUENCE LAW The whole area of undue influence has been examined twice in the last 20 years by the House of Lords, in 1993 in the Barclays Bank plc/Oa¢AjBrien casel4 and in 2001 in the Royal Bank of Scotland/Etridge case (No 2).15
appeal decisions, mainly concerning the situation where a bank has been infected by the undue influence of a husband who has persuaded his wife to use the matrimonial home as collateral for a commercial loan. Most of this jurisprudence, according to Etridge, has only historical interest, but one or two decisions are noteworthy. The main focus in
the rest of the the chapter will, however, be on the point of view of the room of the Lords as expressed in O’Brien and etridge. In O’Brien’s main speech, Lord Browne-Wilkinson adopted the analysis of the Appeal Court in international credit bank and trade SA/Aboody16 for the effect that there are two main categories of undue influence, the second
of which must be divided into two additional subcategories. the categories were actual undue influence (described as “Class 1”) and alleged undue influence (described as “Class 2”. presumably the undue influence was then subdivided into influence deriving from relationships (such as legal-client, doctor-patient) that will always give rise to a
presumption of undue influence (‘Class 2A’) and influence resulting from relationships that developed in such a way that the undue influence should be presumed (‘Class 2B’). These divisions were subsequently used in many cases. The House of Lords, however, considered, in the royal bank of scotland v etridge (n. 2)17, that, while there is a
distinction between the actual and presumed influence, should not work as suggested by the categorization adopted in o'brien and that, in particular, the concept of influence of class 2b is open to wrong interpretations. 18 the concept of 'real undue influence' will be considered before, followed by 'presumably undue influence,' and the revision of this
area from the chamber of lords in etridge. 11.3 current influence in relation to the actual indebted influence, the applicant must demonstrate, on the balance of chances, that in relation to a particular transaction, the defendant has oato indebted influence. here there is no need for a previous story of such influence. can operate for the first time in
relation to the transaction that is disputed. an example of this kind of influence is found in bcci v Aboody.19 the aboody lady was 20 years younger than her husband. He married him when he was 17. for many years, he signed documents relating to the activity of the husband, of which he was nominally a director, without reading them or questioning
the husband on them. on the occasion of the dispute, he had signed a series of guarantees and charges relating to the matrimonial house, in order to support the loans of the bank to the business. he had not taken any independent advice, although the bank lawyer had in an attempt to encourage her to take legal advice. during that meeting, Mr.
Aboody, in a state of agitation, came to the room and, through discussions with the lawyer, managed to reduce his wife to tears. It was believed that, although Mr Aboody had not acted with any improper reason, he had undoubtedly influenced his wife. he had hidden the issues relevant to her, and her way of bullying led her to sign without giving a
fairdetached from his interests, simply because he wanted peace. The Court of Appeal in this case, case,Lord Scarman's ruling in National Westminster Bank plc v Morgan,20 felt that Mrs Aboody's request to set aside the operation failed, because it was not for her "manifest disaddress". The loans you had granted had, in fact, given the society a
reasonably good chance of surviving, in such case the potential benefits for Mrs Aboody would have been remarkable. The risks in question are therefore not significantly higher than the benefits. The House of Lords, in CIBC Mortgages plc v Pitt,21 subsequently indicated, however, that it is not a requirement in case of actual undue influence that the
transaction is disadvantageous to the victim. If similar facts were appealed, then a person in Mrs. Aboody's position would probably have managed to have the transactions set aside. A person has the right to have a contract aside if they have been bullied to do so, despite they may receive some benefit from it. If the actual undue influence is
demonstrated it is not necessary for the applicant to demonstrate that the transaction would not be inserted but for improper influence. This was the position of the Court of Appeal in UCB Corporate Services Ltd v Williams. 22 The position is similar to that applied to the misrepresentation or constriction: until the influence was a factor in making the
decision to enter the transaction, that is enough. 23 11.4 INFLUENCE PRINTED: RELATIONS REQUEST Under the O’Brien analysis, there were some reports that were supposed to give rise to an undue influence. The present position, as established by the House of Lords in Etridge, is that such relations give rise to a presumption of influence, but
not necessarily undue influence. They are reports ‘where a party is legally presumed to place trust and trust in the other’.24 How did Lord Nicholls:25 The law has adopted a strongly protective attitude towards certain types of relationship in which one party acquires influence on another vulnerable and dependent person ... In these cases the law
presupposes, irreproachably, that one party has influenced the other. The complainant must not demonstrate that he has placed trust and trust in the other party. It is enough for him to demonstrate the existence of the type of relationship. Reports under this category include parent/child, 26 guardian/versus, 27 trust/benefit, 28 doctor/patient, 29
lawyer/client30 and religious/disciple adviser. 31 It does not include husband/wife.32 Relationships are those in which it is assumed that one person has put trust and trust in another, and so he is responsible for acting on what other suggestions without seeking independent advice. Other relationships (other than husband/wife) that have these
characteristics could be added to the list in the future. Key Case Allcard v SkinnerFacts: the plaintiff had entered a religious order of Santa Maria at the Cross, and had made vows of chastity and obedience. The defendant was the superior of the order. During a period of eight years, during which she was a member of the Order, the plaintiff
transferred assets to the value of A£7,000 to the defendant, most of which was spent for the purposes of the Order. The plaintiff abandoned the order and, about six years later, sought the recovery of her property, believing that the order had been issued under undue condition. Detainee: The property was prima facie recoverable as given under the
undue influence of membership of the order, which required obedience to the defendant. This was happening even though no direct pressure had been exerted on the actor. Influence was assumed by the report itself. However, the plaintiffas action to recover her property was unsuccessful due to the delay between the abandonment of the order and
the bringing of the action (six years). This time frame worked as a bar for shooting. Assuming that the period of time did not occur in this case, could the religious order have done anything to prevent a gift from being recovered on the basis of undue influence? Doesn’t this make the situation very difficult for religious groups who expect members to
commit to obedience to the group leaders if the goods received are liable to be returned? Once there is a relationship presuming influence, under what circumstances can the judge conclude that the influence was “undue” according to the approach taken in the Etridge case?34 This is where the concept of “manifest disadvantage” comes into play.
Reference to Lindley L]’s statement in Allcard/Skinner, cited by Lord Scarman in developing the concept of “manifest disadvantage” in National Westminster Bank plc/Morgan. Lindley L.]J. has pointed out that a small gift to a person who falls into one of the presumed categories of influence would not in itself be enough to set aside the transaction:35
But if the gift is so large that it cannot reasonably be considered for reasons of friendship, relationship, charity or other ordinary reasons upon which ordinary men act, the gift will not be regarded as such. The burden of supporting the gift falls on the donor. On the basis of this principle, Lord Nicholls observed that it would be absurd if any small
transaction between those in a relationship of alleged influence were also presumed to be the result of the exercise of undue influence:36 The law would be alien to everyday life if the presumption were applied to every Christmas or birthday present from a child to a gen or to an agreement in which a client or patient agrees to be responsible for the
reasonable fees of his or her legal counsel or doctor.. So something more needs to be done before the law reverses the burden of proof, something that requires an explanation. there is something more, the greater the disadvantage for the vulnerable person, the more convincing must be the explanation before the presumption presumptionconsidered
to be thrown back. What you look for is a transaction that A "it is proven otherwise, is explicable only on the basis that has been procured by una influence indebitaA" 37 In other words, it's not the kind of transaction that the vulnerable person it would have inserted in the normal course of events. Lord Hobhouse gives the example of a lawyer who
buys a property of the customer to a significant value. 38 The fact that a transaction does not provide any benefit to the vulnerable person will be the evidence supporting the suggestion of undue influence. So, once there is a relationship that falls into one of the categories of influence automatically assumed and a transaction that is not of the type
forming one of the normal incidents of that relationship, there will be an inference of undue influence. then it will be up to the alleged influencer prove that the other party has acted without being affected by this influence. The easiest way to do this is likely to be to demonstrate that the applicant has received independent legal advice before entering
into the transaction, although the Privy Council in Attorney General v R did not think this was necessarily conclusive. 39 The adequacy of the board to protect the affected party can be considered. 40 It is certainly not enough for the alleged influencer simply prove that there had been no "sbagliamento" by sua.41 11.5 Presumed INFLUENCE: OTHER
REPORTS Even if a relationship does not fall into one of the categories listed in the previous section, can indeed develop in a way that indicates that a person is in a dominant position on the other. The person will probably dominated in such a situation to act on the advice, recommendation or other orders, without seeking any independent counsel,
and without adequately considering the consequences of his actions. The fact that the applicant has put faith and trust in the defendant in relation to the management of the applicant's financial affairs will have to be proved by evidence. 42, 42, 42, 42, 42, 42, 42, 42 If what happens, then any disadvantageous transaction inserted at the instigation of
the ruling party will constitute prima facie evidence that the trust and confidence of the applicant was abused. The burden of proof shifts to the defendant to produce evidence to counter this inference. If you are not produced such evidence, the judge will have the right to conclude that the operation has been actually carried out by the exercise of
undue influence. 43. In other words, the problem is the inferences that the judge has the right to draw from the evidence before it, and where the burden of proof is with regard to this test. Probably the majority of reported cases have been considered as falling within this category of undue influence based on a strong relationship of trust and
confidence concerns a dominant husband and a wife Similarly, the Court of Appealv Stevens44 that a significant relationship was born between a married man and a woman with whom he had had what the court called "a loving relationship" for a period of 10 years. A transaction in which she had transferred to him a half-share in his house, valued at
£ 70,000, in exchange for a payment of £ 5,000 has been set aside. This case has highlighted the strength of presumptions. The trial judge had found no evidence of actual coercion at the time of the transaction. The Court of Appeal stated that what is not relevant. Once established the relationship, and there was a transaction that required
explanations, then it was up to the man to prove that the woman had entered the transaction with full appreciation of the consequences of her, and having been properly advised. Situations of confidence not only arise in the context of sexual or other intimate, as is demonstrated by the Attorney General v R, 45 where the Privy Council recognized that
a relationship between a soldier and his regiment could be such as to give rise to a presumption of influence. Another example is Lloyds Bank Ltd v Lloyds Bank Ltd Bundy.46 Key Case against Bundy (1975) Facts: Mr. Bundy was an old farmer. He had provided a guarantee and a charge on his house to support the debts of his son. He was visited by
his son and from the server bank manager. The deputy director told Mr. Bundy that the bank could not continue to support the affairs of the child without additional security. Mr. Bundy then, without seeking further advice, increased warranty and charged at A £ 11,000. When the bank, in respect to the prosecution, then cercA? possession of the
house, Mr. Bundy pleaded undue influence. Held: The court held that the existence of long-standing relations between the Bundy family and the bank was important. Although the visit when it was increased was the first occasion on which this particular assistant manager had met Mr. Bundy, was, as he told Sir Eric Sachs a la latest in a chain of
relevant people which over the years they had gained or ereditatoa. The trust and confidence of Mr. Bundy. 47 The charge on the house was obviously risky given the precarious state of his son's work. There was no evidence that the risks had been adequately explained to Mr. Bundy from the server manager, and then Mr. Bundy could not have
judged him informed about the action. The charge has been set aside on the basis of undue influence. 48 Although the time period in which it has developed a relationship is clearly relevant to decide whether it is verified trust and confidence should not be all that time. In Goldsworth v Brickell, 49 for example, where there was a relationship between
an elderly farmer and neighbor of him, it was only for a few months that the plaintiff relied on the accused. However, It is considered that the relationship implied sufficient trust and trust for a disadvantaged transaction to require explanations. In the of proof that the old farmer had exercised an independent and informed judgment, the relevant
transaction was set aside. In Credit Lyonnais Bank Nederland NV versus Burch,50 it was believed that a relationship of trust and trust could arise between an employer and a junior employee. The employee had acted as a babysitter for the employer, and had visited his family on weekends and holidays abroad. He agreed that his house was used as a
guarantee for the employer's overload of business. The transaction was set aside on the basis of an undue influence. 11.5.1 IN FOCUS: Can the NATURE of the ESTABLISH TRANSFORMATION INFLUENCE? It was held by Millett L] in the Appeal Court of Credit Lyonnais Bank Nederland NV against Burch that a presumption of influence between two
people in a relationship which was "easy to develop in a relationship of trust and trust" could be established by the "nature of the transaction" which had been inserted. 51 If “the transaction is so extravagantly improvident that it is virtually unexplained on any other basis”, then “the inference will be promptly traced” 52. This use of the substance of
the transaction as an element to establish a presumption of influence was unusual. The other pre-Etridge cases in this sector were based on the determination of the presumption by the way the relationship developed before examining the position in relation to the transaction under review. As you will see below, the disadvantageous nature of the
transaction has generally been used as a basis to decide whether or not to grant relief once a presumption of influence has been made. Millett L]’s approach was not specifically followed by other members of the Court of Appeal, although Swinton Thomas L] stated in general terms that he agreed with Millett L]J’s reasons for his decision. 53 This
aspect of Burch was not considered by the House of Lords at Etridge, although the outcome of the case was clearly approved by Lord Nicholls. 54 Millett L]’s analysis, however, would not seem to adapt to the Etridge approach. This would look at the relationship between the employer and the employee to see if trust and trust had developed. If he had
done so, then the disadvantageous and risky nature of the operation that the employee had entered would raise an inference that had not been undertaken on the basis of informed consent, and that trust and trust had been abused. The employer would therefore need to produce evidence to contradict that inference. If, on the other hand, there was no
evidence of a relationship of trust and trust, no interference would have been taken from the disadvantaged nature of the transaction, and the employee would need to produce specific evidence of undue influence to make it put to theThere is no suggestion in the speeches of Lords in Etridge that the nature of the transaction may be used to establish
a relationship of and trust. So, if the employee had entered a disadvantage simply because © transaction thought it was a good way of currying favor with the boss, perhaps improving his prospects of promotion, there is no room for a search of undue influence. 11.6 RELEVANZA disadvantageous NATURE OF TRANSFORMATION The case Burch,
discussed above, raises the question of the extent to which the disadvantageous or risky nature of a transaction is part of the consideration whether there was undue influence. Etridge changed attention to this problem, but to understand where the law has achieved, it will be useful to look a bit 'of history. The concept that a transaction should be to
disadvantage & manifestoa the applicant in order to be set aside for certain types of undue influence arises from the speech of Lord Scarman in National Westminster Bank plc v Morgan.55 Here, Ms. Morgan he had accepted a legal charge on the matrimonial home as part of an attempt to refinance the debts that arose from the work of her husband.
She had been visited at home by the bank and signed the indictment. Lord Scarman, with which the rest of the House has agreed, felt that her attempt to lay a charge for undue influence miscarried for two reasons. First, the visit of the bank manager has been very short (only about 15 minutes in total) and there was no history of addiction as Lloyds
Bank v Bundy. Second, for the presumption to arise, the transaction had to be the A "disadvantage manifestoA" Ms. Morgan. This was not the case. L4 accusation 4 determined to save his house on which she sought terms: a short-term loan at an interest rate commercialea .56 Thus, although any transaction that endangers a person's home must in
some sense be considered a disvantageousd, this may not be sufficient by itself to make a voidable contract. If it were, every mortgage agreement should be so regarded. Looking for disadvantages, it was necessary to consider the context in which the transaction took place. If was clear, as it seems to be Morgan, that risks were involved, as regards
the applicant, it is worth to run in order to obtain the potential benefits of the transaction, and there was no other indication of disloyalty, then the courts should be quite prepared to enforce it. As was noted above, some of the comments of Lord Scarman in Morgan have been interpreted by the Court of Appeal in BCCI v Aboody57 as an application of
the requirement of manifest disadvantage to real situations, rather than presumed influence. This interpretation has been firmly rejected by the House of Lords in CIBC Mortgages plc v Pitt.58 At the same time, Lord Browne-Wilkinson has expressed some concern about the necessity of the requirement in the event of Influence. 59 The Etridge's Court
of Appeal reiterated that it was necessary, 60 but in Barclays Bank V Coleman61 suggested that who needed to be proven was not to be a large or even medium-sizedA ¢, provided that it was a clear and obvious and more than de minimisA ¢ .62 Before the House of the decision LordsA ¢ in Etridge therefore the position was that in cases of alleged
undue, there was a requirement that the operation should be manifested to the disadvantage of the applicant before it would be canceled. This requirement existed in relation to the actual undue influence. What exactly is meant by a ¢ disadvantageA manifesto was, however, more and more obscure, with obiter statements in the House of Lords and
the Court of Appeal it suggests that may not be necessary at all. The decision of the House of Lords in Etridge has not changed its position in relation to the actual undue influence. If this influence is established, then the judge should set the agreement aside regardless of whether it was real or potential benefit of the applicant. This must be based on
the political position that is unacceptable to the courts to enforce any transaction in which it was demonstrated that the actions of some have led to it being entered into without the free and informed consent. The approach is similar to that adopted in relation to a false totally innocent, which is allowed one hand to withdraw without showing that the
false statement caused any loss.63 In relation to situations in which it is assumed influence, both from a ¢ A ¢ recognized relationshipA special, or because © was established a special relationship of trust and confidence, then, as noted above, 64 the nature of the operation becomes relevant in considering whether the judge can draw the inference of
undue influence from that relationship. The phrase ¢ disadvantageA manifest must not be used, and 65 is certainly not the case that the applicant must demonstrate that disadvantage to establish that there was no undue influence in that case. The relevance of the nature of the transaction is evidential.66 If it turns out to be of a type that requires an
explanation (for example because the defendant © benefits without entailing comparable advantages of the applicant), then this will result in a burden on the defendant to prove that no A ~ was actually obtained by undue influence, that is, abuse of trust and confidence relationship. Lord Nicholls and Lord Scott has indicated that they do not consider
the fact that his wife acts as guarantor for his husbandA ¢ s commercial debts, as © by itself be sufficient to give rise to an inference that was abused influence. As Lord Nicholls put it: 67 I do not think, in the ordinary course, a guarantee of the character that I mentioned [that is, the guarantee of a wife by her husbandA ¢ s commercial debts] must be
regarded as an operation that, in the absence of otherwise, it is only explicable on the basis that it was obtained by the exercise of influence by her husband . Wives Wives to carry out such operations. There are good and sufficient reasons why they are willing to do so0,68 despite the risks it entails for them and their families A¢A! They may be anxious,
perhaps excessively. But this is far from suggesting that such transactions as a class should be regarded as prima facie evidence of the exercise of undue influence by the husbands. I have underlined the phrase “in the ordinary course”.There will be instances where a wife signs a guarantee or debit of her share in the conjugal family unit.69 Nothing I
have said is directed at such a case. Lord Hobhouse seems to be prepared to regard a wife as collateral for her husband’s commercial debts as a more favourable way of inferring that the husband must explain, for example, that he took her interests into account, treated her fairly and ensured that she assumed the obligation freely and with full
knowledge of the facts70. President. & The next item is the joint debate on the following motions for resolutions: The conclusion of all this is that ‘'manifest disadvantage' is no longer part of the law on undue conditioning; however, the nature of the transaction may provide, where there is a presumption that a ‘'manifest disadvantage' is not covered by
the law on undue conditioning; Influenza, evidence which places on the defendant the burden of proving the absence of abuse of influence. 11.7A SUMMARY OF THE CURRENT POSITION ON THE LEND UNDUAL INFLUENCE The present Act is based on the decision of the House of Lords in Royal Bank of Scotland plc v Etridge (No 2) and all
previous case law must be seen in this light. Figure 11.1 Key Case Only gold members can continue reading. Login or Register to continue
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